
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Magnavox Co.,  The

of  the Pet i t ion

o f

AIT'IDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax law

for  the  Per iod  5 /30 /71 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of  November,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Magnavox Co. ,  The,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue

copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Magnavox Co., The
L700 Magnavox Way
Ft. Wayne, IN 46804

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t i -oner.

Sworn to before me this

14th day of  November,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEhI YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

Magnavox Co.,  The

AFFIDAVIT OF I{AILING

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 &,29 of the Tax Law

for  the  Per iod  5 /30 /71 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by mai l  upon

Thomas J. Galligan the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Thomas J. Gal l igan
1700 Magrnavox Way
Ft. Wa1me, IN 46804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said \drapper is the last

known address of the representative of

Sworn to before me this

of November, 1980.

t i t ioner.  u

L4th day



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 14, 1980

Magnavox Co.,  The
1700 Hagnavox l,lay
Ft. Wayne, IN 46804

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(e) 1138 & 1243 of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be conmenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TA)( CO}IUISSION

cc: Pet i t ionerrs Representat ive
Thomas J. Gal l igan
1700 Magnavox Way
Ft. Wayne, IN 46804
Taxing Bureau's Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

T}M MAGNAVOX COMPA}IY

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the  Per iod  May 30 ,  1971.

DECISION

Petitioner, The Magnavox Company, 1700 Magnavox Way, Fort Wayne, Indiana

46804, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax Law for the period May 30,

L 9 7 L  ( F i l e  N o .  1 0 2 1 8 ) .

A formal hearing was held before } Iarry Issler,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l^Jor ld Trade Center,  New York, New

York ,  on  Tuesday,  December  13 ,  L977 a t  11 :10  A.M.  Pet i t ioner  appeared by

Thomas J. Gal l igan, Esq. The Audit  Divis ion appeared by Peter Crotty,  Esg.

(Frank  lev i t t ,  Esq . ,  o f  counse l ) .

ISSIIES

I. Whether a corporate airplane that otherwise is on an interstate

f l ight is subject to the New York State Use Tax i f  the airplane, incidental  to

arr iv ing and/or leaving New York State, makes a "dead head" f l ight for purposes

of parking the airplane pr ior to i ts departure from New York State.

I I .  Whether the imposit ion of such tax violates the commerce clause of

the United States ConsLitut ion.

FINDINGS OF FACT

L.  0n  October  20 ,

Determination and Demand

1 9 7 1 ,  t h e  S a l e s

for Payment of

Tax Bureau issued a

Sa1es and Use Taxes

timely Notice of

Due against The
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Magnavox Company (hereinafter,  f tpet i t ionert ' ) ,  stat ing:

"The tax  s ta ted . . . i s  fo r  1970 l lawker  5125 Reg.  #54AyI
Information submitted by your representative at a conference held on
October 6, 1971 with this Bureau disclosed that the above mentioned
aircraft  was used in intrastate f l ights within New York State on two
separate occasions. Based on this,  the fol lowing use tax is determined
to be due in accordance with the provisions of sect ion 1117 and 1138
of the New York Tax Law,

T a x  .  . . . . $ 7 2 , 0 0 0 . 0 0
Penalty and interest

(Computed f rom 5130/71)  6 ,480.00

ToTAI USE TAX, pENAtTy AND INTEREST ..  . . .$78,480.00"

2. On October 9, 7970, pet i t ioner purchased a Hawker 5125 ai-rplane, at a

cos t  o f  $1 ,200,000.00 .  T i t le  and possess ion  were  taken by  pe t i t ioner  in

De laware .

3 .  fn  December ,  1970,  the  a i rc ra f t  was  p laced in to  serv ice .

4. In 1971, the execut ive off ices of pet i t ioner were in New York City,

and the corporate offices were in Fort l^Jayne, Indiana.

5. The airplane was never based or stored in the State of New York, but

was normally hangared in Fort Wayne, Indiana. Repairs and maintenance of the

aircraft  were pr incipal ly conducted in Ohio. The pet i t ioner considered this

aircraft  as an I 'execut ive jet"  for use by i ts off icers. Once the airplaoe was

put into service, i t  was used on almost a dai ly basis in f ly ing company personnel

between various corporate locat ions.

6. A11 flights in which the airplane landed in or departed from an

airport  in New York State were with passengers from or to an airport  located

in another state, except for two f l ights.  On May 10, 1971 the airplane was

flown from Fort Wayne, Indiana to John F. Kennedy Airport in New York where

al l  the passengers deplaned. f t  then f lew without passengers to la Guardia

Airport  in New York, where, af ter a layover of a few hours, i t  p icked up

passengers and departed for a locat ion outside New York State.
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7. On August 2, 1971 the airplane was f lown from Fort  htayne, Indiana to

La Guardia Airport in New York, where passengers were picked up and flown to

Balt imore, Maryland. 0n the sane day the passengers were f lown from Balt imore

to Westchester County Airport ,  White Plains, New York, where they deplaned.

The airplane ldas then flown without passengers from l.lhite Plains to La Guardia,

where, on August 3, L971, af[er a twelve hour layover,  i t  departed for a

locat i-on outside New York State.

8 .  Each o f  the  f l igh ts  descr ibed in  F ind ings  o f  Fac t  "6"  and "7" ,  i .e .

from Kennedy to La Guardia on May 10, 1971 and from White Plains to La Guardia

on August 2, 1971, qrere "dead head"; that is,  the airplane was staffed by crew

only and carr ied neither passengers nor cargo. The purpose of the "dead head'r

flight was to park the airplane and to await the passengers leaving New York

Sta te .

9. The Audit  Divis ion did not project any proof nor did i t  al lege that

any other f l ights were made by this airplane within New York State.

CONCLUSIONS OF LAVT

A. That sect ion 1110 of the Tax Law provides in part  as fol lows:

' rSect ion 1110. Lnposit ion of compensat ing use tax. --
Except to the extent that property or services have already

been or  w i l l  be  sub jec t  to  the  sa les  tax . . . there  is  hereby  inposed. . .
a use tax for the use within this sta nal
p roper ty  purchased a t  re ta i l . . . r '  (emphas is  added) .

Thus it is clear the tax in issue cannot be levied unless it can be shown the

airplane in issue was "use(d) within this stater ' .

B. That an airplane is designed or manufactured for the purpose of

carrying eiLher passengers or cargo. The airplane in issue did not carry

passengers nor cargo from one airport to another airport within New York

State. Instead, the airplane ei ther took passengers from one siagle locat ion
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in New York State to another out-of-state jur isdict ion or i t  brought passengers

from an out-of-state jur isdict i -on to a single locat ion in New York State.

Thus the airplane in issue was not "usedtr within New York State, within the

meaning of sect ion 1110 of the Tax Law. See: Technical  Services Bureau

Memorandum,  TSB-M-78 (12)S/September  25 ,  1978.

C. That the issue as to whether the imposit ion

the commerce clause of the United States Const i tut ion

D. That the pet i t ion herein is granted and the

of the tax herein violates

is  moot .

Not ice of Determinat ion

cance l led .and Demand for Pa'vment of Sales and Use Ta

DATED: Albany, New York

NOV 1 4 1980

Due is

ATE TAX COMMISSION

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

November 14, 1980

Magnavox Co.,  The
1700 Magnavox [.Jay
Ft. Wayne, IN 46804

Gentlemen:

Please take not ice of the Decision of the State Tax Conrnission enclosed
herewith.

You have novJ exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax f ,aw, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
Thomas J. Gal l igan
1700 Magnavox Way
Ft. Irlayne, IN 46804
Taxing Bureaut s Representative
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STATE OF 1[EW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TI{E MAGNAVOX COMPAI{Y

for Revision of a Determi-nation or for
Refund of Sales and Use Taxes rrnder
Articles 28 and 29 of the Tax law for
the  Per iod  May 30 ,  1971.

DECISION

Petit ioner, The Magnavox Company, 1700 Magnavox Way, Fort l.Jayne, Indiana

46804, fi led a petit i.on for revision of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period May 30,

1 9 7 1  ( F i l e  N o .  1 0 2 1 8 ) .

A formal  hear ing was held before Harry Iss ler ,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Conniss ion,  Two l {or ld  Trade Center ,  New York,  New

York,  on Tuesday,  December 13,  1977 at  11:10 A.M. Pet i t ioner  appeared by

Thomas J.  Gal l igan,  Esq.  The Audi t  Di -v is ion appeared by Peter  Crot ty ,  Esq.

(Frank Levi t t ,  Esq.  ,  o f  counsel) .

I. Whether a corporate airplane that otherwise is on an interstate

fl ight is subject to the New York State Use Tax if the airplane, incidental to

arriving and/ot leaving New York State, makes a "dead head" fl ight for purposes

of parking the airplane prior to its departure from New York State.

II. I 'r,hether the imposition of such tax violates the conmerce clause of

the United States Constitution.

FINDINGS OF FACT

1. On October 20,  1971,  the Sales Tax Bureau issued a t imely Not ice of

Determination and Demand for Paynent of Sales and Use Taxes Due against The
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Magnavox Company (hereinafter,  r fpet i t ioner") ,  s iat ing:

"The tax  s ta ted . . . i s  fo r  1970 Hawker  5125 Reg.  /1540M
Informat.ion submitted by your representative at a conference held on
October 6, 1971 with Lhis Bureau disclosed that the above nentioned
aircraft was used in intrastate flights within New York State on two
separate occasions. Based on this,  the fol lowing use tax is deternined
to be due in accordance with the provisions of sect ion 1117 and 1138
of the New York Tax Law.

T a x  .  . . $ 7 2 , 0 0 0 . 0 0
Penalty and interest

(Conputed  f ron  5130/71)  6 ,480.00

TOTAL USE TAX, pENAtry AND TNTEREST ..  . .$78,480.00"

2. On October 9, 1970, pet i t ioner purchased a Hawker 5125 airplane, at a

cos t  o f  $11200,000.00 .  T i t le  and possess ion  were  taken by  pe t i t ioner  in

Delaware.

3 .

4 .

In

In

December,  \970,  the a i rcraf t  was p laced into serv ice.

1971,  the execut ive of f ices of  pet i t ioner  were ia  New York Ci ty '

and the corporate offices were in Fort Wayne, Indiana.

5. The airplane qras sever based or stored in the State of New York, but

\das normally hangared in Fort ldayne, Indiaaa. Repairs and naintenance of the

aircraft were principally conducted in Ohio. The petit ioner considered this

a i rcraf t  as anrrexecut ive je t "  for  use by i ts  of f icers.  OD,ce the a i rp lane was

put into service, it was used on al"most a daily basis in flying coqpany personnel

between various corporate locations.

6. A11 fl ights in which the airplane landed in or departed from an

airport in New York State r,eere with passerrgers from or to ao airport located

in aaother state, except for two fl ights. 0n May 10, 197L the airplane r{as

flown from Fort l.Iayne, Indiana to John F. Kennedy Airport in New York where

all the passengers deplaned. It. then flew without passengers to La Guardia

Airport in New York, where, after a layover of a few hours, it picked up

passengers and departed for a location outside New York State.
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7. 0n August 2, 1971 the airplane was flown fron Fort Wayne, Indiana to

La Guardia Airport in New York, where passengers were picked up and flown to

Baltimore, Maryland. 0n the same day the passengers were flown from Baltimore

to Westchester County Airport, l ihite Plains, New York, where they deplaned.

The airplane \das then flown without passengers from lrlhite Plains to La Guardia,

where, on August 3, 1971, affer a Lwelve hour layover, it departed for a

locat ion outs ide New York State.

8 .  Each  o f  t he  f l i gh t s  desc r i bed  i n  F ind ings  o f  Fac t ' f 6 "  and  "7 " ,  i . e .

from Kennedy to la Guardia on May 10, 1971 and from White Plains to La Guardia

on August  2,  1977,  hrere "dead head";  that  is ,  the a i rp lane was staf fed by crew

only and carr ied nei ther  passengers nor  cargo.  The purpose of  the r fdead head"

fl ight was to park the airplane and to await the passengers leaving New York

S ta te .

9.  The Audi t  Div is ion d id not  pro ject  any proof  nor  d id i t  a l lege that

any other fl ights were made by this airplane within New York State.

CONCLUSIONS OF IAW

A. That  sect ion 1110 of  the Tax Law provides in  par t  as fo l lows:

"Sect ion 1110.  Imposi t ion of  compensat i -ng use tax.
Except to the extent, that property or services have already

been  o r  w i l l  be  sub jec t .  t o  t he  sa les  t ax . . . t he re  i s  he reby  imposed . . .
a use tax for  the use wi th in tb is  s tate. . .  (A)  of  any tangib le personal
p rope r t y  pu rchased  a t  r e ta i l . . . r r  ( emphas i s  added ) .

Tbus it is clear the tax in issue cannot be levied unless it can be shown the

ai rp lane in issue was "use(d)  wi th in th is  s tate" .

B. That an airplane is designed or manufactured for the purpose of

carry ing e i ther  passengers or  cargo.  The a i rp lane in issue d id not  carry

passengers nor cargo from one airport to another airport within New York

State.  Instead,  the a i rp lane e i ther  took passengers f rom one s ingle locat ion
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in  New York State to another  out-of -s tate jur isd ic t ion or  i t  brought  passengers

f rom an out-of -s tate jur isd ic t . ion to a s ingle locat ioa in  New York State.

Thus the airplane in issue was not "used" within New York State, within the

meaning of  sect ion 1110 of  the Tax t raw.  See:  Techaical  Serv ices Bureau

Memorandum, TSB-M-78 (12)S/Sept ,ember 25,  1978.

C. That the issue as to whether the irnposition

the commerce clause of the United States Constitution

D. That the pet. i t ion herein is granted and the

of the tax herein violates

i s  moo t .

Notice of Determination

cance l l ed .and Demand for Parment of Sales and Use T

DATED: Albany, New York

Nov 1 4 1980

Due is

ATE TAX COMMISSION
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